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 1.  TIME:  9:00   CASE#: MSC14-01046 
CASE NAME: THERESA BRYSON VS. JASON LASSOR 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY BILL KODWEIS, T&B PIZZA, INC. 
* TENTATIVE RULING: * 
 

Defendant Bill Kodweis and T&B Pizza, Inc.’s motion for summary judgment as to 

Plaintiff Michelle Wiebalk is granted as to Bill Kodweis and denied as to T&B Pizza, Inc.   

Defendant T&B Pizza, Inc.’s motion for summary judgment against Plaintiffs Bryson, 

Desiderio, Kadlec, Wesnidge, Lay and Boyd is denied.  

Defendant T&B Pizza, Inc.’s motion for summary adjudication as to plaintiffs Bryson, 

Desiderio, Kadlec, Wesnidge, Lay and Boyd’s FEHA claims (causes of action 1) is denied.  

Defendant T&B Pizza, Inc.’s motion for summary adjudication as to plaintiffs Bryson, 

Desiderio, Kadlec, Wesnidge, Lay and Boyd’s non-FEHA claims (causes of action 2-6) is 

granted.  

Status of the Pending Claims 

Plaintiff Michelle Wiebalk has one claim pending against the moving defendants. That 

claim is for negligent hiring, supervision and retention against the Bill Kodweis and T&B Pizza, 

Inc. and is the seventh cause of action in her complaint. The Court has already granted 

summary adjudication in favor of the moving defendants as to Weibalk’s causes of action 1-6.  

Plaintiffs Bryson, Desiderio, Kadlec, Wesnidge, Lay and Boyd have pending claims 

against T&B Pizza, Inc. for FEHA (harassment and discrimination); Invasion of Privacy; Civil 

Code §1708.8; Labor Code §435; Penal Code §647(j)(3)(A) and intentional infliction of 

emotional distress. (The Bryson and Lay complaints are not identical, but they each include the 

same set of claims). The Kodweis defendants (ie. Bill Kodweis, Papa Murphy’s Take ‘N’ Bake 

Pizza, Bill Kodweis d/b/a Papa Murphy’s Take ‘N’ Bake Pizza) have already been dismissed 

from the Bryson and Lay complaints.  

Legal Standard 

A defendant meets its burden on a motion for summary judgment by showing either that 

plaintiff’s claims have no merit or that there is a complete defense to the claims. (Code of Civil 

Procedure § 437c(p)(2).) A defendant can show this by showing that the plaintiff does not 

possess, and cannot reasonably obtain, evidence necessary to an element of the claim (such as 

through factually devoid discovery responses) or by providing admissible evidence that negates 

a plaintiff’s claim. (Brantley v. Pisaro (1996) 42 Cal.App.4th 1591, 1595-97; see also Aguilar v. 

Atlantic Richfield Co. (2001) 25 Cal.4th 826, 854.)  
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Once a defendant has met its burden, the motion will be granted unless the plaintiff can 

show at least one triable issue of material fact. (Brantley, supra, 42 Cal.App.4th at p. 1594; 

Aguilar, supra, 25 Cal.4th at p.843.) “In ruling on the motion, the court must consider all of the 

evidence and all of the inferences reasonably drawn therefrom, and must view such evidence 

and such inferences, in the light most favorable to the opposing party.” (Aguilar, supra, 

25 Cal.4th at p. 843 (internal citations and quotations omitted); see also, Code of Civ. Proc. 

§ 437c(c).) 

Wiebalk’s Claim 

Wiebalk’s remaining claim is for negligent hiring, training and retention against Bill 

Kodweis and T&B Pizza, Inc. Both defendants are moving for summary adjudication of this 

claim.  

Defendant Kodweis argues that he was not the employer of Lassor and thus is not liable. 

Defendants have shifted the burden on this issue by showing that T&B Pizza – not Kodweis – 

was the employer of both Lassor and Wiebalk. (Kodweis Decl. ¶¶ 17, 20-22.) In addition, 

Defendants presented evidence that T&B Pizza, Inc. is a distinct entity separate from Kodweis. 

(Kodweis Decl. ¶¶ 1-16 and Exs. A-G.) Wiebalk has not shown a triable issue of material fact. 

Therefore, the motion is granted as to Kodweis.  

Defendant T&B Pizza, Inc. argues that negligent hiring, training and retention makes an 

employer liable if the employer knew or should have known that the hiring/training/retention of 

the employee created a particular risk or hazard and that particular harm materializes. (Phillips 

v. TLC Plumbing (2009) 172 Cal.App.4th 1133, 1139.) Wiebalk counters that she need not show 

that the particular harm was foreseeable, but rather that the category of negligent conduct was 

sufficiently likely to result in the harm experienced.  

There are a number of factors to consider when determining if a duty exists. (See Randi 

W. v. Muroc Joint Unified School Dist. (1997) 14 Cal.4th 1066, 1077 (citing to Rowland v. 

Christian (1968) 69 Cal.2d 108, 112).) “ ‘The foreseeability of a particular kind of harm plays a 

very significant role in this calculus [citation], but a court's task--in determining “duty”--is not to 

decide whether a particular  plaintiff's injury was reasonably foreseeable in light of a particular 

defendant's conduct, but rather to evaluate more generally whether the category of negligent 

conduct at issue is sufficiently likely to result in the kind of harm experienced that liability may 

appropriately be imposed on the negligent party.’ [Citation.]” (Randi W. v. Muroc Joint Unified 

School Dist. (1997) 14 Cal.4th 1066, 1077; see also Jennifer C. v. Los Angeles Unified School 

Dist. (2008) 168 Cal.App.4th 1320, 1329.) The language used in Phillips is more restrictive from 

the language used in other cases, but Phillips is factually distinguishable as there the employee 

committed a tort two years after being terminated from employment. (Phillips, supra, 172 

Cal.App.4th at 1144-1145.) 

T&B, Pizza’s argument is based on the harm being related solely to the camera in the 

bathroom. However, Wiebalk’s complaint alleges that Lassor engaged in discussions of a sexual 
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nature with Wiebalk. (TAC ¶16.) The allegations in the complaint for negligent hiring, retention 

and supervision are not clearly limited only to the camera. (TAC ¶¶ 71-73.) In addition, Wiebalk 

states that Lassor often discussed sex with her for at least six months prior to discovering the 

camera and that Wiebalk had no one to complain to regarding Lassor’s conduct. (Wiebalk Decl. 

¶4; Wiebalk Depo. 36:3-24 & 38:3-20.) Therefore, the Court must consider both the alleged 

inappropriate conduct by Lassor towards Wiebalk, as well as the placement of camera.  

Wiebalk’s evidence shows that Lassor was stressed and anxious and complained to 

other supervisors at T&B Pizza, Inc. Lassor testified that he was under significant stress and 

anxiety from work. (Lassor Depo. 144:8-145:21 (Wiebalk Ex. 1).) In addition, other employees 

at T&B Pizza were aware that Lassor was struggling at work. Clark testified that she was aware 

that Lassor was anxious. (Clark Depo. 60:4-13 (Wiebalk Ex. 1); see also Lassor Depo. 30:20-

25.) Lassor also asked for help at the store, including asking for a manager for the store and 

Lassor would step down to become the assistant manager. (Lassor Depo. 22:10-16; 42:23-

43:9.) Lassor told Clark that he was getting burned out a year before the camera was 

discovered. (Lassor Depo. 26:16-23.)  

Here, it was not foreseeable to T&B Pizza, Inc. that Lassor would intrude on the privacy 

of the employees at the store by placing a camera in the bathroom. However, it was foreseeable 

that Lassor might have acted inappropriately with some of the employees. Lassor’s conduct 

towards Wiebalk included discussions of sex. Therefore, the Court finds there triable issues of 

material fact as to whether it was foreseeable to T&B Pizza that Lassor would behave  

inappropriately towards some employees.  

Bryson, Desiderio, Kadlec, Wesnidge, Lay and Boyd’s FEHA Claims 

Plaintiffs Bryson, Desiderio, Kadlec, Wesnidge, Lay and Boyd have all brought claims for 

sexual harassment and discrimination under FEHA. (See causes of action 1 in Bryson and Lay 

complaints).  

Defendants argue that the plaintiffs have not shown they have a claim for sexual 

harassment because in a hostile work environment case a plaintiff must show that the 

harassment was severe and pervasive. Defendants argument is that the plaintiffs’ claims are 

based upon the camera in the bathroom and none of the plaintiffs knew it was there until the day 

it was discovered.  

 Defendants rely primarily on the allegations in the complaints to show that the entirety of 

the sexual harassment and discrimination claim is based on the camera incident. However, 

Bryson’s complaint alleges that Lassor “committed other harassing actions based on Plaintiffs’ 

gender. (Bryson Comp. ¶40.) Bryson’s complaint also alleges that the plaintiffs were aware of 

the possibility of surveillance for months before the camera was located. (Bryson Comp. ¶36.) 

The Lay complaint alleges constructive discharge as part of the camera incident. (Lay Comp. 

¶3.)  Both complaints allege discrimination, but do not include any facts to support it.  
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Here defendants have not presented evidence that shows what facts each plaintiff is 

basing their sexual harassment and discrimination claims on. This is often be done by 

presenting factually devoid discovery responses. Alternatively, if each plaintiff was asked at their 

depositions a series of questions that required each plaintiff to state all facts to support their 

sexual harassment and discrimination claim that would likely shift the burden.  

Instead, defendants rely on portions of deposition testimony from some, but not all, of 

the individual plaintiffs. A review of these portions of testimony does not show that the plaintiffs 

have no evidence to support their sexual harassment and discrimination claim.  

Bryson testified that beside the camera Lassor did not engage in any sexual harassment 

director toward Bryson. (Bryson Depo. 53:12-25 (Ds’ Ex. 2B).) This testimony does not show 

that Bryson has no other facts to support a claim a hostile work environment.  

 Desiderio stated that her claim for sexual harassment and gender discrimination was 

based on “video cameras in the bathroom, subjecting employees to a hostile work environment 

and an invasion of privacy.” (Desiderio Depo. 123:9-22 (Ds’ Ex. 2D).) Desiderio’s answer states 

her claim is based on a hostile work environment, but defendants did not ask about what facts 

support the hostile work environment claim.  

Wesnidge testified that Lassor never said anything of a sexual nature to her about her 

co-workers except for one incident mentioning someone’s lips. (Wesnidge Depo. 105:5-22 (Ds’ 

Ex. 2C).) As with Bryson, this testimony does not address what other facts might support a 

hostile work environment claim. Wesnidge was then asked if anyone else in management made 

sexual advances to her – they did not. (Wesnidge Depo. 105:23-106:9 (Ds’ Ex. 2C).) The fact 

that other individuals did not make sexual advances towards Wesnidge does not show that she 

does not did experience a hostile work environment.  

Finally, Boyd was asked about whether Bill Kodweis sexually harassed him. (Boyd Depo. 

13-17 (Ds’ Ex. 2G).) The fact that Kodweis did not harass Boyd does not show that Boyd does 

not have a claim for sexual harassment. In addition, it does not appear that Defendants asked 

Boyd any questions relating to constructive discharge.  

As to Kadlec and Lay, the defendants appear to rely solely on the facts alleged in the 

complaint, but defendants have not presented evidence that Kadlec and Lay do not have claims 

for sexual harassment (including additional acts unrelated to the camera as to Kadlec as alleged 

in the Bryson complaint) or that Lay does not have constructive discharge.  

Thus, Defendants have not shifted the burden by failing to show that the plaintiffs do not 

have evidence to support their FEHA claims.  

In addition, there are triable issues of material fact as to whether the conduct by Lassor 

is sufficient to create a hostile work environment. Wesnidge began to suspect that there was a 

camera in the bathroom in October 2012. (Wesnidge Depo. 57:6-8:1). Wesnidge told other 
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employees including (Jen) Lay, Bryson, Desiderio, Wiebalk and Bryson. (Wesnidge Depo. 

58:16-59:7; 62:12-63:24.) In addition, several of the plaintiffs claim that Lassor was showing a 

special interest in Wiebalk and giving her special treatment, including more hours. (Desiderio 

Decl. ¶6; Bryson Decl. ¶¶ 8-12; Wesnidge Decl. ¶¶ 6-10; Kadlec Decl. ¶¶7-8.) Thus on the facts 

presented, this case is more like the situation in Liberti v. Walt Disney World Co. (M.D.Fla. 

1995) 912 F.Supp. 1494 than in Cottrill v. MFA, Inc. (8th Cir. 2006) 443 F.3d 629 because the 

plaintiffs (except Boyd) had a suspicion that they were being recorded for months before the 

camera was located and because the manager, Lassor, created an environment where an 

employee appeared to receive preferential treatment because of Lassor’s interest in that 

employee.  

Defendants’ argument that the sexual harassment claims fail because Boyd (a male) 

was exposed to the bathroom camera the same as the female employees. This argument is 

based on the assumption that the entirety of the sexual harassment claim is the camera in the 

bathroom and thus all conduct to which the plaintiffs were exposed is equal. As explained above 

defendants have not met their burden on this issue. In addition, defendants have not sought a 

separate motion for summary adjudication as to Boyd only. 

Defendants also argue that Kadlec’s claim fails because she quit in September 2012 and 

the camera was not discovered until January 2013. This argument assumes that Kadlec’s entire 

sexual harassment and discrimination is based upon the camera. As explained above 

defendants have not met their burden on this issue.  

Therefore, defendants have not shifted the burden on the sexual harassment and 

discrimination claims and summary adjudication is denied.   

Bryson, Desiderio, Kadlec, Wesnidge, Lay and Boyd’s Non-FEHA Claims 

In addition to the FEHA claim, Plaintiffs Bryson, Desiderio, Kadlec, Wesnidge, Lay and 

Boyd have brought claims for Invasion of Privacy; Civil Code §1708.8; Labor Code §435; Penal 

Code §647(j)(3)(A) and intentional infliction of emotional distress. Defendant T&B Pizza, Inc. 

seeks summary adjudication as causes of action 2-6 as to Plaintiff Bryson, Desiderio, Kadlec, 

Wesnidge, Lay and Boyd. As explained below that request is granted.   

T&B Pizza argues that it is not liable for Lassor’s actions relating to the video camera 

based on the doctrine of respondeat superior. Here, there is little dispute on the facts, but rather 

the dispute is whether these facts as a matter of law result in no liability for T&B Pizza.  

The main facts are generally undisputed and are summarized as follows. Lassor placed 

a video camera in the employee’s bathroom. (Lassor Depo. 8:4-12.) Kodweis did not authorize 

Lassor to place a video camera in the bathroom and he is unaware of any business need for 

having a camera in the bathroom. (Kodweis Decl. 25-26.) Lassor also admitted that he was 

unaware of a legitimate business reason for a camera in that location. (Lassor Depo. 9:9-13.)  
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Lassor testified that he originally brought the camera to the store in order to catch one of 

his bosses sexually harassing other employees. (Lassor Depo. 9:15-23.) However, he was 

unable to explain why he placed the camera in the bathroom. When asked, he stated that “That 

I don’t have a direct answer for. I’m in a treatment program trying to figure that out still.” (Lassor 

Depo. 9:6-8.) Later, Lassor testified that he was under significant stress and anxiety from work. 

(Lassor Depo. 144:8-145:21.) When asked if this stress and anxiety had some relationship to 

why he the camera in the bathroom, Lassor answered “absolutely.” (Lassor Depo. 145:-25.) 

He explained that he felt numb emotionally and all he felt was anger. (Lassor Depo. 146:1-4) 

He further explained that “the cameras set up was like a --- was adrenalin. It was something 

other than anger and resentment it. …It was an escape…from [his] stressful reality.” (Lassor 

Depo. 146:2-8.)  

The Lay plaintiffs present evidence that Lassor was overworked and suffering from 

anxiety and that he reported his anxiety to his superiors and even asked to be demoted from 

manager. This evidence appears similar to the evidence the Court considered in the previous 

motion. The Court has reviewed the Lay plaintiffs’ evidence and it does not support respondeat 

superior liability here.  

In the previous motion, the Court stated that there was no evidence that part of the 

reason Lassor placed the camera in the bathroom was to catch these employees doing the 

activities stated in the email. Here, however, the Bryson plaintiffs rely on a police report of this 

incident where it is written that Lassor told the police officer that he placed the camera in the 

bathroom in order to catch employees doing drugs. (Police Report at p. 9 (Bryson’s Ex. 12).) In 

the reply memorandum, defendants argue that the police report is inadmissible hearsay. That 

objection, albeit not the proper format, is sustained. Lassor’s statements may be admissible as a 

party admission, but the police report itself is still hearsay. However, even if the statements were 

admissible and created an inference that Lassor placed the camera in the bathroom in order 

catch employees using drugs. This inference, however, does not show that placing a camera in 

the bathroom was foreseeable.  

Finally, the Bryson plaintiffs present evidence that T&B Pizza, Inc. had installed other 

cameras in employee areas. (Baille Depo. 49:24-51(Bryson’s Ex. 4); Bryson Decl. ¶¶13-14 and 

Ex. A (Bryson’s Ex. 8).) The placement of several cameras in the store creates an inference that 

T&B Pizza, Inc. implicitly authorized and encouraged the surveillance of employees. However, 

this inference cannot be extended to mean that T&B Pizza authorized and encouraged 

surveillance of employees in a private space, such as the bathroom. Such an inference would 

not be a reasonable one.  

T&B Pizza, Inc. and the plaintiffs (either directly or by omission) agree that the Lisa M. v. 

Henry Mayo Newhall Memorial Hospital (1995) 12 Cal.4th 291 provides the applicable legal 

standard for liability based on respondeat superior where the employee committed a tort. The 

key question is whether or not the employee was acting within the scope of his employment. (Id. 

at p. 299.) In Lisa M. the court found that the hospital employer was not liable when its 
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employee, an ultrasound technician, preformed an ultrasound and then committed a sexual 

assault on a patient. (Id. at p. 306.)  

The California Supreme Court has made clear that “an employee’s willful, malicious and 

even criminal torts may fall within the scope of his or her employment for purposes of 

respondeat superior, even though the employer has not authorized the employee to commit 

crimes or intentional torts. [Citations.]” (Lisa M., supra, 12 Cal.4th at p. 296-297.) However, “the 

employer will not be held liable for an assault or other intentional tort that did not have a causal 

nexus to the employee’s work.” (Id. at p. 297.) Instead, “the incident leading to injury must be an 

‘outgrowth’ of the employment [citation]; the risk of tortious injury must be ‘ “inherent in the 

working environment” ’ [citation] or ‘ “typical of or broadly incidental to the enterprise [the 

employer] has undertaken” ’ [citation].”  (Id. at p. 298.) 

“ ‘Ordinarily, the determination whether an employee has acted within the scope of 

employment presents a question of fact; it becomes a question of law, however, when “the facts 

are undisputed and no conflicting inferences are possible.” ’ (Mary M. v. City of Los Angeles 

[1991] 54 Cal. 3d [202] at p. 213.)” (Lisa M., supra, 12 Cal.4th at p. 299.) “In ruling on the motion, 

the court must consider all of the evidence and all of the inferences reasonably drawn 

therefrom, and must view such evidence and such inferences, in the light most favorable to the 

opposing party.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826,843 (internal citations 

and quotations omitted); see also, Code of Civ. Proc. § 437c(c).) However, “ ‘[w]hen opposition 

to a motion for summary judgment is based on inferences, those inferences must be reasonably 

deducible from the evidence, and not such as are derived from speculation, conjecture, 

imagination, or guesswork.’ [Citation.]” (Waschek v. Department of Motor Vehicles (1997) 59 

Cal.App.4th 640, 647.) When considering if an employee was acting in the scope of 

employment, first question the Court should ask is whether the employee’s acts were 

“engendered by” or an “outgrowth” of his employment. (Lisa M., supra, 12 Cal.4th at p. 300.) 

Stated another way, a tort “will not be considered engendered by the employment unless its 

motivating emotions were fairly attributable to work-related events or conditions.” (Id. at p. 301.) 

Here, Lassor’s reasons for placing the camera in the bathroom are not known, and the issue is 

whether there is a reasonable inference that Lassor’s act of placing the camera in the bathroom 

can be “fairly attributable to work-related events or conditions.” In Lisa M., the court found that 

the ultrasound technologist’s motivating emotions were personally and not causally attributable 

to the employment. (Ibid.) Applying the Lisa M. standard to this case, the Court finds that 

Lassor’s motivating emotions—whatever they were—are not causally attributable to the stress 

and difficulties associated with his employment.  Stress and pressure arising from management 

duties can cause a lot of things, but they do not explain or cause the placing a camera in the 

employee’s bathroom. 

The Court must also consider foreseeability when considering if an employee was acting 

in the scope of employment. (Lisa M., supra, 12 Cal.4th at p. 302.) In Lisa M., the court found 

that the ultrasound’s conduct was not foreseeable as his decision to commit a sexual assault 

was “fairly attributed not to any peculiar aspect of the health care enterprise, but only to 

propinquity and lust.” (Id. at p. 302.) Here, the same cannot be said. Lassor was the store’s 
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manager and was at the store most days during the week. (Lassor Depo. 12:16-19, 15:11-18; 

26:25-27:2, 49:14-24, 88:13-17.) Lassor was responsible for running of the store and was under 

significant pressure to keep his labor costs down. (Lassor Depo. 18:11-24, 22:17-23:4, 30:1-4, 

30:20-25, 39:2-12, 41:24-25, 88:23-3, 145:1-5, 145:12-18.) Again, while it is foreseeable that a 

manager under stress might do a number of things to improve management and keep costs 

down or to catch employee’s using drugs at work, surveilling a bathroom is not one of them. 

The Bryson plaintiffs reliance on Avila v. Standard Oil Co. (1985) 167 Cal.App.3d 441 is 

misplaced. In Avila, an employee was involved in an accident. The employee had been driving a 

vehicle in order to purchase items used in repair another employee’s vehicle. This was done 

during work hours, but without the employer’s permission. The Court found there were triable 

issues as to whether the employee was acting outside of his scope of employment. The court 

explained that “Minor deviations for personal or private purposes do not bring the employee 

outside the course and scope of employment. [Citations.]  On the other hand, if an employee 

substantially or materially deviates from his duties for personal purposes, the doctrine of 

respondeat superior will not be invoked to hold the employer liable for the employee's torts. 

[Citations.]” (Id. at 448.) Avila then explained that the difference between minor deviations and 

major departures from employment depends on whether the conduct was foreseeable in the 

context of respondeat superior. (Ibid.) Installing a camera in the employee bathroom is not 

foreseeable and is a major departure from Lassor’s employment with T&B Pizza.  

Therefore, the motion for summary adjudication by T&B Pizza, Inc. as to causes of 

action 2-6 in the Bryson and Lay complaints is granted.  

Lay and Boyd’s Request to Amend Their Complaint 

In opposing this motion, Lay and Boyd request leave to amend to add a claim for 

negligent supervision. Since the Court is not granting summary judgment as to these plaintiffs, 

the Court will consider the motion for leave to amend at the upcoming hearing on the matter.  

 Objections to Evidence 

The Court only rules on evidentiary objections that it deems material to the disposition of 

this motion. (Code Civ. Proc., § 437c(q).) The rules on the following evidentiary objections (all 

other objections are not material to the disposition of this motion): 

Defendants failed to provide one set of objections to evidence and failed to number them 

sequentially. As a result the Court cannot refer to an objection number when ruling on the 

objections.  

Defendants’ objection to the police report is sustained as the report is inadmissible 

hearsay.  

Defendants’ objection to Wiebalk’s deposition at pages 36 and 38 are overruled.  
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Defendants’ objection to Clark Depo. At 60:4-13 is overruled.  

Defendants’ objections to the portions of the declarations of Wiebalk, Bryson, Desiderio 

and Kadlec cited in this ruling are overruled. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-01976 
CASE NAME: JOHNSON VS. CITY OF RICHMOND 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CITY OF RICHMOND 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to July 17, 2017 at 9 a.m. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-02176 
CASE NAME: MARTINEZ VS. ABRAMS 
HEARING ON MOTION TO COMPEL ANSWERS TO WRITTEN DISCOVERY 
FILED BY BARBARA WILES ABRAMS 
* TENTATIVE RULING: * 
 
Defendant’s motion to compel verified answers to written discovery and to compel plaintiff to 

appear for his deposition is granted.  The record establishes that the requests were properly 

served, and that, despite a number of extensions, plaintiff has not provided verified responses.  

Nor has he appeared for his deposition.  The Court notes the opposition of plaintiff’s counsel, 

who argues that he has complied with his duty to his client, and has noticed a motion to 

withdraw as counsel for July 31, 2017.  Nothing in the Court’s order should be interpreted to find 

fault with plaintiff’s counsel. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-02236 
CASE NAME: CURIEL VS. STONE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY DARLENE STONE 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Darlene Stone 

(“Defendant” or “Stone”). The Demurrer relates to the First Amended Complaint (“FAC”) 

filed by Plaintiff Ricardo Curiel, Plaintiff Brinda Forrest, and Plaintiff Rafael Curiel (collectively, 

“Plaintiffs”). The Plaintiffs are in pro per. The FAC pleads causes of action for (1) quiet title; 

(2) breach of duty; (3) carelessness and negligence; (4) privity in title; (5) right of possession; 

and (6) equitable remedy. 
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Defendant demurs pursuant to Code of Civil Procedure §§ 430.10(e), (a), and (c). Defendant 

demurs on several grounds, including that the FAC fails to allege facts sufficient to state a cause 

of action and that a pending Probate action has jurisdiction over some of the claims of the FAC.  

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 

Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 

alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 

550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 

reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 

source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 

Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 

at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 

complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 

California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. “The existence 

and scope of duty are legal questions for the court.” Merrill v. Navegar, Inc. (2001) 26 Cal.4th 

465, 477. 

Factual Background 

This case relates to an estate which includes a mobile home located at 308 Via Peralta, Lot #19, 

Pacheco, CA (the “Property”). FAC at ¶ 17. The Property is registered to Maria L. Curiel (“Ms. 

Curiel”) as sole owner. Id. Ms. Curiel passed away on April 10, 2009. FAC at ¶ 20. Plaintiff 

Ricardo Curiel is the son of Ms. Curiel, Plaintiff Brinda Forrest is Plaintiff Ricardo Curiel’s ex-

wife, and Plaintiff Rafael Curiel is the son of Ms. Curiel. FAC at ¶¶ 1-3. All Plaintiffs reside at the 

Property. Id. Defendant, niece of Ms. Curiel, is the Executor of the Estate of Maria L. Curiel. 

FAC at ¶ 4. 

Analysis 

Quiet Title (First Cause of Action) 

Plaintiffs’ claim for quiet title to the Property is premised on a theory of adverse possession. See 

FAC at ¶ 104. “The elements of adverse possession are as follows: ‘(1) Possession must be by 

actual occupation under such circumstances as to constitute reasonable notice to the owner. (2) 

It must be hostile to the owner’s title. (3) The holder must claim the property as his own, under 

either color of title or claim of right. (4) Possession must be continuous and uninterrupted for five 

years. (5) The holder must pay all the taxes levied and assessed upon the property during the 

period.’” Aguayo v. Amaro (2013) 213 Cal.App.4th 1102, 1110. 

The requirement of hostility “does not mean that the parties have an actual dispute over the title, 

but merely that the claimant’s possession is without recognition of any rights of the true owner.” 

Miller & Starr, § 16:13, at 34; Estate of Williams (1977) 73 Cal.App.3d 141, 147. For a claimant’s 

possession to be adverse and hostile under a claim of right, “it must be wrongful to the true 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   07/03/17 

 
 

- 11 - 

owner, without authority, consent, or permission, against the owner’s will, and without 

recognition of the owner's rights.” Miller & Starr, § 16:13, at 35; § 325. 

The FAC lacks allegations that Plaintiffs possession was hostile to Ms. Curiel. The FAC alleges 

that at the time of Maria L. Curiel’s death “Daniel Curiel and the Plaintiff, Ricardio Curiel resided 

with the decedent providing her full time care.” FAC at ¶ 20. The FAC also alleges that Plaintiff 

Brinda Forrest “began occupancy in the Mobilehome on November 1, 2009, to help pay for the 

financial obligations of the Estate.” FAC at ¶ 33. The FAC further alleges that the “Plaintiffs 

continue to perform all the duties of maintaining the upkeep of the Estate.” FAC at ¶ 46. None of 

these allegations suggest that Plaintiffs occupation was “hostile to the owner’s title.”  

Additionally, adverse possession requires that the claimant pay all taxes levied against the land. 

See Aguayo, supra. The FAC allegations are inconsistent with this element; Plaintiffs allege that 

the property taxes were paid from “monies out of Maria L. Curiel’s personal bank account.” FAC 

at ¶ 121.  

Plaintiffs have failed to allege facts sufficient to state a cause of action for quiet title. The 

Demurrer to Plaintiffs’ cause of action for quiet title is sustained, with leave to amend. 

Breach of Duty and Carelessness and Negligence 

Defendant argues that the second and third causes of action fail because a Probate action is 

pending which has jurisdiction over these claims and another Petition has been filed. Code of 

Civ. Proc. §§ 430.10(a) and (c). Plaintiffs’ response to this argument is unclear, as the heading 

to their argument appears to acknowledge that any claim that Stone failed to fulfill her duties as 

Administrator must be brought in the Probate Action, and the body of the argument is largely 

nonresponsive. 

“[D]uring the pendency of the probate proceedings, all questions between the executor and the 

beneficiaries concerning its acts as executor and its relationship with them, are within the 

exclusive jurisdiction of the probate court.” Spencer v. Crocker First Nat. Bank (1948) 86 

Cal.App.2d 397, 404 (“Spencer”). Here, the allegations of the second and third causes of action 

of the FAC are directed exclusively toward the Executor’s duties with respect to the 

administration of the Estate of Maria L. Curiel. See FAC at ¶¶ 119, 120. There is a pending 

probate case concerning this Estate at P16-00299. That case is stayed. See 2/9/2017 Order 

(“Court will lift stay after residence and title issues are resolved.”). 

The Probate Court has exclusive jurisdiction over the Administrator’s duties. See Spencer, 

supra. The Court notes that this jurisdiction does not extend to the resolution of issues of title, 

which are subject to this action. This Court lacks jurisdiction over Plaintiffs’ claims for breach of 

duty and for carelessness and negligence. The Demurrer to those claims is sustained, without 

leave to amend. 

Privity in Title 

Privity in title is not a stand-alone cause of action; instead Plaintiffs’ allegations are an attempt to 

lay claim to title by bringing themselves in some privity with Maria L. Curiel, sole owner of the 
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Property. In that sense, it is duplicative of their claim for quiet title. And for similar reasons, 

Plaintiffs have failed to allege facts sufficient to state a cause of action. 

The Demurrer to Plaintiffs’ cause of action for “privity in title” is sustained, without leave to 

amend. 

Right of Possession 

Defendant demurs to Plaintiffs’ right to possession claim on the grounds that an unlawful 

detainer action was filed which made findings regarding possession of the Property.  

Unlawful detainer is a statutory remedy whose primary feature is its expedited procedure for the 

recovery of possession of real property. See Code Civ. Proc. § 1161 et seq. The only triable 

issue in an unlawful detainer proceeding is the right to possession of the disputed premises, 

along with incidental damages resulting from the unlawful detention. Larson v. City and County 

of San Francisco (2011) 192 Cal.App.4th 1263, 1297. 

Although the Court was not provided with a judicially noticeable order from the Unlawful 

Detainer action, the Plaintiffs appear to acknowledge in opposition that there was an unlawful 

detainer action. See “Reply to Demurrer” at 5. Furthermore, the FAC contains allegations that 

the Plaintiffs and Defendant were parties to an unlawful detainer, Case No. MS16-0705 (FAC at 

¶ 66) and that the parties entered into a stipulated judgment. FAC at ¶ 73. The unlawful detainer 

action is between the same parties on the same cause of action. See Code of Civ. Proc. 

§ 430.10(c). To the extent Plaintiffs seek to litigate issues respecting the title to the Property with 

this claim, those issues are embraced by their quiet title cause of action. 

The Demurrer to Plaintiffs’ cause of action for right to possession, is sustained, without leave to 

amend.  

Equitable Remedy 

“Equitable remedy,” as with “privity in title,” is not a stand-alone cause of action. A review of the 

FAC’s allegations with respect to this claim suggest that they are a creditor’s claim against the 

Estate of Maria L. Curiel. See, e.g., FAC at ¶ 124 (“If the Defendants had been diligent in their 

obligations, responsibilities and duties, the Plaintiffs would not have been left the burden of 

expenses. The Estate would have been disbursed and settled.”). To the extent that this is a 

claim against the estate, it is properly brought in the probate case. See Spencer, supra. 

The Demurrer to the sixth cause of action is sustained, without leave to amend. 
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 5.  TIME:  9:00   CASE#: MSL16-04006 
CASE NAME: CAPITAL ONE VS. KHATI 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
The motion for summary judgment in the amount of $3,687.04 is granted.  The request for $795 

in costs is denied, because no documentation or memorandum of costs has been provided.  

Plaintiff may file an appropriate memorandum of costs in accordance with the Code of Civil 

Procedure.  The request to strike the answer is denied. 

 

  

 6.  TIME:  9:00   CASE#: MSL16-04006 
CASE NAME: CAPITAL ONE VS. KHATI 
CASE MANAGEMENT CONFERENCE  ( COLLECTIONS ) 
* TENTATIVE RULING: * 
 
If neither party contests the tentative ruling in item #5, the case management conference 
is vacated. 
 

 

 


